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Current Topics. 


The late Lord Justice Luxmoore. 

THE sad death of Lord Justice LUXMOORE early this week at 
the age of sixty-eight tears a gap in the ranks of the Court of 
Appeal. ile was peculiarly fitted to sit in that court owing to 
his rare talent of getting to the heart of a case, or, to use a 
metaphor which he might as an old Rugby Blue have preferred, 
of keeping his eye on the ball. At the Bar he had a good start in 
the chambers of GEORGE CAVE, afterwards Lord Chancellor, in 
whose chambers he remained from the date of his call in 1899 
until 1916, when CAVE became Home Secretary. His fluency as 
a speaker and skill as a cross-examiner secured him a leading 
practice in the Chancery Division, particularly in witness actions. 
In 1919 he took silk, and in 1929 he was elevated to the Bench to 
fill the vacancy caused by the promotion of ToMLIN, J., from the 
Chancery Division to the House of Lords. In 1938, as the senior 
judge of the Chancery Division, he was one of the three judges 
chosen to go to the Court of Appeal on the passing of the 
Judicature Act of that year, which provided for the addition of 
that number of judges. The late judge was a sportsman in every 
sense of the »vord, and all who appeared before him can testify 
to his courtesy and geniality. His achievements in sport were 
such as many a professional might have envied. After his call to 
the Bar he played for England against Scotland in 1900 and 
against Wales in 1901. He has also been president of Kent 
County Cricket Club. His versatility also extended to other 
fields. He was Mayor of New Romsey from 1920 to 1926, 
Chairman of the East Kent Quarter Sessions (1931 to 1940), and 
Chairman of the Committee on Post-war Agricultural Education 
(1943). His is a loss which all who knew him will mourn. 


The Long Vacation. 


Untit Monday, the 26th September, the High Court had 
managed to deal with a goodly number of Service divorces as 
well as some vacation business. With still over a fortnight to 
go to complete the Vacation, a number of courts commenced to 
sit on Monday and a list of cases set down to 11th September 
was published. In the King’s Bench Division the number of 
actions standing for trial is 345, 128 of which are long non-jury 
actions, 204 short non-juries and 13 short causes. In the Chancery 
Division the total is 61, 22 of which are witness actions and 23 in 
the non-witness list. UTHwatTT, J., is to try the 54 company 
matters. There are 109 cases in the Divisional Court, 58 appeals 
in the Divisional Court list, 31 Revenue appeals, 12 in the Special 
Paper, seven under the Housing Acts, 1925 to 1936, and one 
appeal under the Public Works Facilities Act, 1930. The Court 
of Appeal’s list contains 134 cases, 127 being final appeals. From 
the King’s Bench Division come as many as 89 appeals, but only 
13 from the Chancery Division (one in bankruptcy). There are 
11 Revenue appeals, three in Probate and Divorce, two in 
Admiralty, and 20 from county courts, including five workmen’s 
compensation cases. 


Cost of Litigation. 


AN unusually large crop of suggestions for the reform of the 
courts in the recent correspondence on Jegal reform published in 
The Times seems to indicate that something is wrong, but that 
there are differences of opinion as to what is wrong. All, however, 
seem to be agreed on the premise that the courts of law are at 
present as open to all as are the doors of the Ritz Hotel. The 
proposals include the abolition or reduction of appeals, the reform 
and simplification of procedure, the abolition of court fees, the 
reduction of the volume of correspondence, and interlocutory 
proceedings, the reduction of the fees of fashionable counsel, the 
abolition of the two-thirds rule, the payment of nominal fees for 
poor persons’ work, the payment of distance fees to counsel, the 
fixing of fees for preparing a case for trial so as to be commensurate 
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with the work entailed, the compulsory taxation of counsel’s fees, 
the upward extension of the jurisdiction of county court judges, 
the fusing of the two branches of the legal profession, the 
relaxation of the strict rules of evidence and procedure in the 
higher courts, the relaxation of the rigidity of the poor persons’ 
rules as to admission as a poor person, the establishment of 
permanent legal aid bureaux for persons of moderate means, the 
substitution of sworn statements for pleadings before trial, more 
skilful handling of the summons for directions, and the provision 
of an ample social security scheme to cover the necessarily 
expensive cost of justice for all. We hope to publish an article 
in the near future dealing with all or some of these suggestions. 
They cannot all be wholly true, nor can any be wholly false, and 
if any practical progress is to be made it may be necessary to 
achieve both a synthesis and a compromise. In the meantime, 
it was a matter of satisfaction to all solicitors to see the cudgels 
so ably taken up on behalf of those undertaking poor persons’ 
work by Mr. ARTHUR C. MORGAN, President of The Law Society, 
who wrote on 5th September: ‘‘ With the exception alone of the 
six solicitors who are employed by The Law Society at a salary 
to undertake the matrimonial causes in the High Court of both 
Service men and civilians who come within the rules governing 
the poor person’s procedure, no solicitor whatever receives any 
remuneration for the services which he renders. Indeed, not only 
have solicitors conducted poor persons’ cases voluntarily and 
gratuitously, but examination has shown that solicitors are out 
of pocket to the extent of about £15 in respect of each divorce 
case, as no contribution is made at all to the solicitor’s overhead 
expenses.” 


Demobilisation and the Legal Profession. 


It is too early as yet to attempt a detailed pre-estimate of the 
probable effect of the Government’s demobilisation proposals on 
the serious shortage of staff in solicitors’ offices, except to say 
that, subject to the special priorities which may be given to 
specialists, including building trade operatives who are required 
for urgent work of reconstruction, the legal profession will benefit 
at least equally with other occupations by the preference given 
to age and length of service. By far the larger of the two classes 
of release will be that denominated under class A (age and length 
of service). The size of class A will correspond with the strength 
of the Forces, and will be increased in consequence of the calling 
up of further new recruits. Men of fifty years of age and over 
will be treated as a special priority class to be released, if they 
wish, before other men. War service will, in general, mean 
whole-time service since Ist September, 1939, and release will 
necessarily proceed at different rates in the different hospitals. 
Releases in class A will begin as soon as practicable after the 
defeat of Germany, but there will be a necessary pause during 
sorting out and arrangements for the return of men from overseas. 
The basis of sorting out will be that two months of service will 
be equivalent to one additional year of age, so that, for example, 
a man of twenty-two years of age with four years of service would 
be in the same release group as a man of forty years of age with 
one year’s service. Class B, the release of which depends on 
special occupational qualifications, will not be confined to building 
operatives, but will include a limited number of individual 
specialists for whose transfer application may be made through 
Government departments in accordance with existing arrange- 
ments. Solicitors will hopefully await further instructions from 
the authorities on this point in so far as it affects them and their 
chances of obtaining the return of staff personnel. The selection 
of the required number of men from a particular occupational 
class for transfer in class B will, so far as possible, be based on 
age and length of service. To compensate for the transfers in 
class B, numbers of young men at present deferred, particularly 
in the munitions industries, wjll be called up to the Forces. There 
is sufficient in the Government’s proposals to give the profession 
some encouragement in bel.eving that its claims will not be 
forgotten when the time comes. om : . 

LAW LIER ARY 
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The U.S.A. Constitution. 


FRIENDSHIP between nations, as between individuals, can only 
be based on thorough mutual understanding, not merely of the 
man in the street by the man in the street, but of the institutions 
of each by those best qualified to comprehend their significance. 
Most English lawyers learn a little about the constitution of the 
U.S.A. in their student days. They know that it is federal and 
rigid, as distinct from our unitary and flexible constitution. Few 
people in this country, however, understand, and most intelligent 
people want to know, what place the traditional political parties 
have in the American constitution. A pamphlet on this subject 
has just been published by the American Outpost in Great 
Britain, with a foreword by Professor A. L. GoopHART, D.C.L. 
(price 6d.). The writer is Lieut.-Commander HERBERT AGAR 
(U.S.N.R.). The American system, Professor GOODHART says, 
is a striking illustration of LorD RANDOLPH CHURCHILL’S dictum 
that ‘“‘the duty of the opposition is to oppose.’ Professor 
GOODHART regards it as a healthy sign that American political 
parties are not divided on any fundamental principles, and 
suggests that one of the difficulties of British political life during 
the years between the wars was due to the fact that the difference 
in principle between the parties was too marked. ‘“ The party 
system to-day,” says the American author, “is an unwritten 
constitution which helps to make the written constitution work.” 
He examines the historical origins of the two parties and concludes 
that the absence of doctrinal differences between the parties is 
due to the immense size of the territories of the U.S.A. The 
system, the author argues, is one which ensures that no group can 
get exactly what it wants and “ tends to insure against the worst 
danger of popular government, the tyranny of the majority. 
That American politics does not consist entirely of compromises 
or deals between sections, is exemplified, the writer states, by the 
speeches of Jefferson, Lincoln and other great political leaders 
of the U.S.A. ‘‘ More than any other modern nation,’ 
Mr. HERBERT AGAR concludes, ‘‘ the United States seems com- 
mitted to a two-party system ... If the parties stood for hard 
and fast ideas, for alternative systems of government or of 
economics, there would have to be as many parties as there are 
theories and programmes.” The strange thing to the English 
reader who desires to find analogies is that in this country a 
nominal unity of doctrine under a party leadership may cover a 
multitude of varying opinions freely and frankly held by different 
groups. The size of the United States’ territory apparently 
precludes this, and the importance of preserving the two-party 
system as a stable form of government has led to the abandon- 
ment of a merely nominal doctrinal unity. Nevertheless, both 
countries have a two-party system, and in both the spirit of 
compromise, or live and let live, has produced an atmosphere in 
which freedom has grown and flourished. 


Patent Law Reform. 


AN interesting proposal for the reform of patent law with the 
object of reducing the number, length and expense of patent 
actions, is contained in an article by Mr. HAroitp E. Ports, 
patent agent, in the July issue of the Modern Law Review. The 
article centres round the definition of invention, which it calls a 
‘‘subtle and intractable issue which may be regarded as the 
arch-problem of patent law.’’ The fundamental problem, the 
writer states, is the differentiation between inventions and mere 
improvements in doubtful cases, and he describes the ‘‘ continuous 
gamut of improvements shading off insensibly, from construc- 
tional skill to inventive ingenuity.’’ He refers to the classic 
solution of the “ scintilla of invention necessary to support a 
patent ”’ (per TOMLIN, J., in Samuel Parkes & Co., Lid. v. Cocker 
Bros., Lid. (1929), 46 R.P.C., p. 248) and criticises it on the basis 
of logic. A scintilla, he says, is an incipient or just perceptible 
spark, and asks: ‘‘ Spark of what? Perceptible to whom?” 
After a critical examination of pre-war German and of American 
law and of the recommendation of the U.S.A. National Planning 
Commission (1943) ‘‘ that patentability shall be determined 
objectively by the nature of the contribution to the advancement 
of the art, and not subjectively by the nature of the process by 
which the invention may have been accomplished,” the writer 
doubts whether we are not groping for something which is not 
there. The solution, he suggests, lies in a broadening of judicial 
discretion in the boundary-line cases. In an infringement action, 
he states, the court should have power to grant a limited relief, 
with discretion as to costs and other conditions. In other words, 
no injunction would be granted in a boundary-line case, but the 
defendant would be entitled to continue user of the patent on 
payment of a moderate royalty assessed by the court to be 
commensurate with the contribution made to the art. In effect, 
these cases, it is stated, would be placed under conditions similar 
to those obtaining in patents indorsed “ licences of right’’ and 
the royalty could be made either nominal or substantial depending 
on the amount of novelty and utility in the case. As examples 
of border-line cases which would have benefited by such treatment, 
Mr. Potts cites American Braided Wire Co., 6 R.P.C. 518, where 
there was a majority of three for validity to two against, in the 
House of Lords, and British Vacuum Cleaner Co., Lid. v. L. & S.W. 
Railway Co., 29 R.P.C. 309, where the majority for validity in 
the House of Lords and the Court cf: Appeal totalled six to four. 
Mr. Potts’ view is that the adopti i of his proposal would lead 





to settlements out of court and a consequent saving of expense. 
The editor of the Review states in a footnote to the article that 
the writer’s proposal is very much in the trend of modern practical 
jurisprudence, and refers to the discretions given to the court in 
the Hire-Purchase Act, 1938, s. 11 (4), the Law Reform 
(Frustrated Contracts) Act, 1943, and the Inheritance (Family 
Provisions) Act, 1938. The proposal is interesting in view of the 
wider issues of general law reform, so much under public 
discussion at the moment. It is not only in the trend of modern 
legislation, but is also consonant with the teaching of our best 
modern jurists. We are content to conclude by quoting from a 
letter to The Times of 21st September from Sir JOHN MILEs, 
Warden of Merton College: ‘‘ The aim of Parliament seems to 
be to tie the hands of the judges and not only to legislate but to 
decide every case itself . . . Parliament, then, should be content 
to lay down by statute general principles and should allow the 
judges to enforce them in accordance with what they feel is 
justice . . . We trust the findings of fact by a judge, why should 


’ 


we not trust his findings of law ? ”’ 


The Education Act and Local Government. 


THE new scheme of local authority administration of the 
educational system, which is to come into force on Ist April. 1945, 
under the Education Act, 1944, is the subject of detailed 
examination and explanation in Circular 5 (‘‘ Local Administra- 
tion of Education Schemes of Divisional Administration ’’) issued 
on 18th September. Local education authorities are required to 
draw up schemes for the preservation and extension of local 
interest and initiative in the country areas, by means of the 
delegation of some of their functions to divisional executives. 
In a special case any borough or urban district, and all boroughs 
and urban districts, where the estimated population on 30th June, 
1939, is not less than 60,000, or where the public elementary 
school population on 3lst March, 1939, is not less than 7,000, 
may draw up their own scheme. It is stated that the areas for 
the establishment of divisional executives must have a sufficient 
population to constitute a reasonable educational unit for the 
purposes of primary and secondary education. They should also 
possess sufficient community of interest or should offer prospects 
of developing before long such community of interest and they 
should possess some conveniently accessible administrative centre 
within the area or adjacent to it. Where the divisional executives 
will have to be specially constituted under the scheme, it is 
recommended that they should consist of representatives of the 
local education authority, persons nominated by the county 
district councils, other persons of experience in education, and 
persons acquainted with the needs of the divisional area, including, 
where appropriate, representatives of local industry and agricul- 
ture. The importance of including women on the executives is 
emphasised. The Local] Authorities (Admission of the Press to Meet- 
ings) Act, 1908, does not apply to divisional executives, and in order 
to stimulate a proper interest in educational affairs generally, it 
is suggested that provision should be made whereby the Press 
are admitted to meetings of executives and committees, except 
when, in view of the special nature of the business, they are 
excluded by specific resolution. It is a pity that the public right 
to know how its affairs are administered should depend on 
entreaties by the central authority and the discretion of the local 
authorities. This is not the only committee of which this 
criticism can be made in these days of increasing delegation, and 
an amendment of the 1908 Act is long overdue. 


Mayor’s and City of London Court Rules. 


THESE rules (published at p. 333 of this issue) come into force 
on the Ist October, and they greatly simplify the position in 
cases in which a summons for directions is issued with the result 
that the High Court rules apply. The Mayor’s and City of 
London Court Rules of 1920 made applicable to such cases only 
a limited number of the rules of the High Court and otherwise 
left in force the old practice, procedure and scale of costs of the 
Mayor’s Court. This resulted in a complicated hybrid system 
which was apt to cause difficulty and necessitated research in 
ascertaining the correct procedure. The new rules adopt the 
practice and all the rules of the High Court, in so far as they 
are applicable, including the procedure under Ord. XIV, and 
provide that the costs shall be taxed on the High Court scale. 
The procedure in ‘ original actions’’ in which a summons for 
directions is not issued remains the same as heretofore, that is 
to say, the procedure and costs are the same as in county court 
cases, except that under the new rules wider powers are given 
to the registrar as to certain items of costs, including instructions 
for brief and fees to counsel. 


Recent Decision. 

In R. v. Tearse and Others, on 25th September (The Times, 
26th September), the Court of Criminal Appeal (HUMPHREYS, 
WROTTESLEY and TUCKER, JJ.) gave their reason for quashing 
convictions recorded by CASSELS, J., at Newcastle Assizes on 
counts charging instigation of acts in furtherance of an illegal 
strike, contrary to s. 1 (2) of the Trade Disputes and Trade 
Unions Act, 1927. The reason given by the court was that an 
act could not be said to be in furtherance of a strike if it was com- 
mitted before thestrike began (see Conway v. Wade[1909] A.C. 506). 
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A Conveyancer’s Diary. 


Overhanging Trees. 


In Crowhurst v. Amersham Burial Board (1878), 4 Ex. D. 5, 
discussed last week in my article about yew trees, there was a 
suggestion that so far as the branches extended over the plaintiff’s 
ground he could have cut them off. In doing so he would have 
been exercising the common law right to abate a nuisance. So 
far as trees are concerned, this right does not only extend to 
poisonous trees, but to trees of any species. This remedy is in 
general one which the law does not favour, no doubt owing to 
the danger of disorder, and in the abatement of the nuisance 
unnecessary damage must not be done: see the speech of Lord 
Atkinson in Lagan Navigation Co. v. Lambeg Bleaching Dyeing 
and Finishing Co. [1927] A.C. 226, especially 244-246. It is also 
clear from the observations of the noble lords in that case that 
the court will frown on any exercise or purported exercise of this 
right which is “ high-handed and aggressive,” ‘‘ high-handed and 
violent,’”’ or merely “ high-handed,” to adopt expressions which 
are to be found in the report. 

It is clear, of course, that the remedy of abatement exists in 
respect of nuisances caused by trees overhanging the land of 
another: if authority is necessary, it is Lemmon v. Webb [1894] 
3 Ch. 1; [1895] A.C. 1. Indeed, in Smith v. Giddy [1904] 2 K.B. 
448, the county court judge went so far as to hold that abatement 
is the only remedy, and that no action lies: but this view was not 
accepted by the Divisional Court. The remedies therefore co-exist, 
but it appears that to exercise the remedy of abatement destroys 
the right of action for the nuisance (see per Lord Atkinson in 
Lagan, ete. v. Lambeg, etc., supra, at p. 244). Therefore, it is 
inadvisable to abate a nuisance unless it has either caused no 
damage before abatement, so that the loss of the right of action 
does not signify, or unless the danger which it causes is so great 
and imminent that it is worth while sacrificing the remedy in 
damages in order to get relief more quickly than it can be obtained 
from the court. There may thus be a good many small cases 
where the remedy of abatement is valuable and cheap, but there 
cannot be very many serious ones where it is worth while, having 
regard to the comparatively satisfactory arrangements that exist 
for obtaining interim and interlocutory injunctions. 

Trees, however, provide one of those examples where the 
remedy is useful. The actual damage caused by a tree that 
overhangs but has not fallen can seldom be £60, as it was alleged 
by the plaintiff to have been in Smith v.Giddy (we do not know, 
of course, what damages were actually given on the new trial 
ordered by the Divisional Court). That no doubt accounts for 
the fact that an action of this sort is most unusual: indeed, 
Wills, J., in that case spoke as if the court was actually estab- 
lishing a new cause of action, though that was really an exaggera- 
tion, because the cause of action is the ordinary one of nuisance. 
The exercise of this remedy appears to arouse the basest passions ; 
for example, Lemmon v. Webb was fought right up to the House 
of Lords on a claim for damages assessed at the stage where the 
plaintiff succeeded at only £5. The issue in that case was not so 
much whether the defendant had a right to lop branches of the 
plaintiff’s trees which overhung his boundary, which he had done, 
as whether he was entitled to do so without prior notice to the 
plaintiff. It is important to note that the defendant had not 
committed any trespass in the process of lopping, but had only 
cut off the parts which extended from the boundary in his 
direction. Apparently the plaintiff faintly suggested at one stage 
that there had been a technical trespass, but the case was decided 
on the basis that there was no trespass. The Court of Appeal and 
the House of Lords, reversing Kekewich, J., held that the action 
failed, on the ground that no notice is necessary before the abate- 
ment of a nuisance which can be abated without any trespass. 
There seems to have been agreement that if the abatement 
involves a trespass, as it very often must, notice is prima facie 
necessary. But it is also clear that if, after notice, the plaintiff 
does not himself abate it, the defendant may enter and do so. 
There is, of course, an exception in favour of abatement without 
notice where the continuance of the nuisance creates an emergency 
endangering life or property. That being so, in any case short of 
emergency, it is a wise precaution to give notice. To do so will 
normally cost only a few pence, and if the notice is ignored ohe 
can proceed in safety. As there is always a danger of committing 
at least a technical trespass, it is better to be on the safe side and 
give notice in all cases where there is time to do so. Moreover, 
courtesy normally requires it. 

_ In Lemmon vy. Webb the plaintiff sought to argue that the trees 
in question were ancient and that therefore there was no longer 
any actionable nuisance to support the remedy of abatement, 
having regard either to the Prescription Act, 1832, or to the 
Statutes of Limitation. This argument was not accepted. Trees 
grow, and therefore any given tree fills up space of a size and 
Shape which is not the same from time to time. To-day’s tree 
differs substantially from that of last year, and still more from 
that of ten years ago. Thus there cannot be prescription to commit 
this nuisance, as the area and extent of the overhanging cannot 
be the same for twenty years before action. Nor can the plaintiff 
claim that the title of the defendant to a part of the air-space 
over his own field has been lost through the plaintiff having 





occupied it with a tree for the last twelve years and more. The 
air-space actually so occupied has not been the same for twelve 
years, or even for one year. The position of an overhanging tree 
is thus quite different from that of overhanging eaves, for whose 
maintenance their owner may prescribe: for they do not grow. 
And it cannot be argued that the owner of the tree is entitled 
after twenty years to let it overhang by as much as it did twenty 
years ago. To cut away twenty years’ growth would usually 
mean destroying the tree (and the operation of shaving each 
branch back to its diameter of twenty years ago would be 
interesting to watch). 

There does not seem to be any reason to suppose that abatement 
must wait until the branches are actually dangerous. The basis 
of the remedy is the encroachment: in Lemmon v, Webb, at p. 9, 
Lord Davey quotes a passage from Croke, J., who said: ‘ Si les 
rames de vestre arber excresce en mon terre, je poio eux succider”’ ; 
that is to say, ‘‘ if the branches of your tree grow out over my 
land I may cut them down.” Croke, J., only added the qualifica- 
tion that the cutting must wait till they actually do encroach and 
may not take place on the mere fear of encroachment. And 
Lord Davey also cited another ancient case in which Popham, C.J., 
with the concurrence of the whole court, had held that a man 
may abate a nuisance “ before he had some special prejudice 
‘ for it is reasonable that he should prevent his prejudice 
not stay till it be done.” 

Finally, the person exercising this remedy must remember 
that the pieces of the tree which are cut off are not his. Thus, 
in Mills v. Brooker [1919] 1 K.B. 555, the defendant abated a 
nuisance caused to him by the overhanging of his neighbour’s 
apple trees. He cut the branches and sold the apples. He was 
held liable for damages in trover. According to Lush, J., the 
owner of the tree owns the fruit whether it is on the tree or 
detached from it, and in the latter case by whatever means it 
gets detached. Thus, if apples from my tree fall on my neighbour’s 
land because of the wind, they are still mine. The learned judge 
said that the owner probably has no right to enter the adjoining 
property to recover the fruit, but that once the neighbour carries 
it off and sells it he is guilty of a conversion. I do not think that 
the selling is a necessary element in the conversion: the gist of 
that action is using the chattel of another as one’s own. It 
follows that if I lop my neighbour’s encroaching tree, I can let 
the loppings lie if I feel disagreeably disposed, and if so, my 
neighbour will trespass if he collects them. But if I do anything 
with them except throw them back over the boundary, as would 
be the prudent course with clippings of yew, the chances are that 
my neighbour can make me liable in trover. One may easily find 
it inconvenient to have the loppings lying indefinitely where they 
fall, and of course there is no question of title to them changing 
by lapse of time unless there is a conversion (Limitation Act, 
s.3). It seems to follow that here also, as with the giving of 
notice, the neighbourly course is the wisest. 








Landlord and Tenant Notebook. 


Withholding Consent to Assignment by Protected 
Tenant.—IlI. 


IN last week’s’ article I invited consideration of the position of a 
landlord who let an uncontrolled or decontrolled dwelling-house 
for a term of years in 1938, the lease containing the usual qualified 
restriction on alienation of the term ; the premises are within the 
Rent and Mortgage Interest Restrictions Act, 1939; in 1944 the 
tenant applies for permission to assign to a respectable and 
responsible assignee ; would withholding of consent be reasonable, 
and would the answer be affected by the length of term unexpired ? 
J discussed a number of authorities on the question of unreasonable 
withholding which might throw light on the matter ; now, before 
summarising their effect, I will say something about the provisions 
of the Increase of Rent, etc., Restrictions Acts themselves. 
Among the grounds on which a court, if it considers it 
reasonable to make an order for possession without proof of 
alternative accommodation, may make such order (to be found 
in Sched. I to the Rent and Mortgage Interest Restrictions 
(Amendment) Act, 1933, as applied by the Act of 1939), is the 
following: “ (d) the tenant without the consent of the landlord 
has at any time after Ist September, 1939, assigned or sublet the 
whole of the dwelling-house or sublet part of the dwelling-house, 
the remainder being already sublet.” This provision has caused 
text-book writers a certain amount of mystification. One writer 
ventures the opinion that an order would be made only against 
the tenant, not against the assignee, the object being limited to 
taking away protection from a tenant who has ceased to occupy. 
This seems a very arguable proposition. I am not sure whether 
the writer contemplates the taking of proceedings during or after 
the contractual term; in the former case, it would mean that 
the statute has imported a provision into the agreement ; in the 
latter, it would give the landlord nothing, for occupation has been 
held to be a condition of protection. This was, however, not 
settled law till the decision in Skinner v. Geary [1931] 2 K.B. 546 
(C.A.), and the paragraph in the schedule to the 1933 Act does, 
in fact, merely repeat a provision introduced by the Act of 1923. 
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Another writer points out that, statutory tenancies not being 
assignable (Keeves v. Dean, Nunn vy. Pellegrini (1924] Ll K.B. 685), 
the paragraph affects contractual tenancies only ; he does not 
suggest that an action could be brought during the term, but 
observes that it will apply even though there is no restriction 
on assignment in the lease, while, if there is, para. (a) (possession 
op the ground of breach of covenant) would apply. But he does 
not express any opinion on the point whether, if there be a 
qualified restriction stipulating for the landlord’s consent which 
may not be unreasonably withheld, para. (d) affects the question 
of reasonableness. 

Looking at the paragraph, the landlord may say, “ all I have 
to do is to refuse consent : the Act gives me complete discretion ” 5 
referring him to the lease and (if necessary) to L.T.A., 1927, 
s. 19 (1) (a), the tenant may rejoin: ‘* | am entitled to your 
consent unless you can show that to withhold it would be 
reasonable.” 

This, if refusal of consent on the ground that the premises are 
now within the Increase of Rent, ete., Restrictions Acts be indeed 
unreasonable, certainly detracis from the value of para. (d). 
1 think that the explanation is that when the provision was 
introduced, as mentioned, in 1923, most controlled premises were 
of the * weekly property ” nature, the tenancy agreements con- 
taining no restrictions on alienation. This was still the case when 
the 1933 * Rent Act to end Rent Acts’ was passed. The 1939 
statute has, as recent litigation has shown, subjected premises 
held at over £200 a year to control (see, for instance, Winchester 
Court, Ltd. v. Miller (1944), 60 T.L.R. 498 (C.A.), discussed in our 
issue of 26th August last (SS SoL. J. 294), and in such cases one 
expects to find Jeases prohibiting alienation without consent. 
Also, I think that the reason for the introduction of the provision 
in 1925 was the complaint that the Acts were doing more than 
protect tenants: they were enabling them to make a good thing 
out of their tenancies by subletting or assigning profitably ; and 
if assignment of statutory tenancies was impossible, there is 
nothing in the Acts to prevent a contractual tenant from taking 
a premium for assigning (see Mason, Ierring and Brooks vy. 
Harris (1921) 1 K.B. 653, and Remmington v. Larchin [1921] 
3 K.B. 404 (C.A.)). These were decided under the 1920 Act, but 
I think while the object of the 1923 amendment was not so much 
to make occupation a condition of protection as to preven 
profiteering by depriving the assignee or sub-tenant of such 
protection, the Legislature failed to direct its attention to the case 
of the qualified restriction on alienation. 

It would seem, then, that recourse may be had to authorities 
of the kind referred to in my last week’s article. Broadly speaking, 
their effect is as follows. Bates v. Donaldson [1896] 2 Q.B. 241 
(C.A.): the restriction protects a landlord from having his 
premises used or occupied in an undesirable way or by having an 
undesirable assignee thrust upon him, but does not provide a 
means of regaining possession before the end of the term. /loulder 
v. Gibbs [1925] Ch. 575 (C.A.): he may not exercise the right of 
refusal for a reason independent of the relationship between 


landlord and tenant, on a ground personal to himself and 
extraneous to the tenant, though his pecuniary interest is 
prejudiced. Wiscount Tredegar vy. Harwood (1929) A.C, 72: obiter 


dicta disagreeing with the above, and strongly suggesting that 
motives of self-interest were compatible with reasonableness. 
Premicr Confectionery (London) Co. v. London Commercial Sale 
ftooms, Lid, (1933) Ch. 904: the protection described in Bates v. 
Donaldson may authorise withholding consent though the 
proposed assignee be respectable and responsible, if the proposed 
user be undesirable from a commercial point of view: but not if 
the motive be to obtain possession of the premises before term 
expired. 

The result is, 1 diffidently suggest, that unless the point be 
taken to the House of Lords, the landlord whose tenant has 
several years to run should not resist the application for consent : 
it would be seeking to take advantage of the fortuitous and 
extraneous circumstance that his tenant, who would enjoy pro- 
tection if he remained, has to leave the premises. It might, of 
course, be urged, if the tenant is assigning in consideration of a 
premium because he and the assignee consider protection likely 
to continue for many years, that he is obtaining from the Acts a 
benefit: which they did not mean to confer upon him; but I 
cannot see that this would prevent withholding of consent from 
being considered unreasonable. It would just be a casus oimissus. 
With equal diffidence I suggest that refusal of the application if 
the term were about to expire would, at all events if there were 
no intention on the part of the lessor to sell the house and 
‘withdraw it from circulation” to use the metaphor employed 
by Scrutton, L.J., in Skinner v. Geary, supra, be considered not 
unreasonable, 


Lord Hemingford, formerly Deputy Speaker of the House of Commons, 
was honoured last Wednesday at Watford Town Hall. Lord Clarendon, 
Lord Chamberlain, presented Lord Hemingford’s portrait, painted by 
Mr. George Harcourt, R.A., to the Corporation of Watford and a replica 
to Lord Hemingford, who was M.P. for Watford for twenty-five years. 
The purchase fund, subscribed by constituents, left a substantial balance, 
which was handed to the Watford Peace Memorial Hospital. Lord Salisbury 
way among these who accepted invitations to the presentation ceremony. , 


To-day and Yesterday. 
LEGAL CALENDAR. 

September 25.—On the 25th September, 1862, Catherine 
Wilson was tried at the Old Bailey for the murder of Maria 
Soames by poison. The police had information of six other 
similar cases of deaths for which she was believed to be responsible. 
She was a nurse, and it was her practice to ingratiate herself with 
her patients, inducing them to make her handsome gifts or to 
leave her considerable sums in their wills, and as soon as this 
object was accomplished she dispatched them. In appearance 
she was not prepossessing, having a most extraordinary receding 
chin. Mr. Justice Byles concluded a severe summing up with the 
words: ‘‘ Gentlemen, if such a state of things as this were allowed 
to exist no living person could sit down to a meal in safety.” 
The jury then retired to luncheon. The woman was found guilty 
and executed. 

September 26.—In 1744 there was anxiety in the City of 
London by reason of the frequency with which robbers escaped 
by fleeing out of the City jurisdiction. Accordingly on the 26th 
September, Mr. Jones, the Deputy Marshal, was despatched to 
the Middlesex authorities to secure the co-operation of their peace 
officers, and this was immediately promised. While on his way 
back he caught sight of a notorious rogue named Billinsly and 
attempted to arrest him, but a dozen ruffians with pistols and 
cutlasses ran up shouting: ‘* We know what you have been 
about but we defy all your powers.’ Mr. Jones and the constable 
with him were wounded in the struggle, but finally dispersed 
their assailants by discharging a ‘‘ pocket blunderbuss amongst 
them loaded with duck shot.” 

September 27.—Thomas Muir was an Edinburgh advocate 
who became involved in the agitation produced in Britain by 
the doctrines of the French Revolution. While he was on a visit 
to Paris he was struck off the roll of the Faculty of Advocates 
and on his return to Scotland he was tried for sedition, accused 
of exciting disaffection and disloyalty. Found guilty, he was 
condemned to fourteen years’ transportation. At Botany Bay 
he bought a little farm and called it Hunter’s Hill after his Scottish 
patrimony ; it is now a suburb of Sydney. In 1796 he was 
rescued by a United States ship and after many adventures he 
found himself aboard a Spanish frigate bound for Cadiz. During 
a fight with two English ships he was severely wounded in the 
face, but he got to France, where he was granted hospitality and 
citizenship. He died of his injuries on the 27th September, 179s. 

September 28.——William Jones was born at Beaufort Buildings. 
Westminster, on the 28th September, 1746. At Oxford he studied 
oriental literature, Persian, Arabic, Hebrew, Chinese and 
European languages and in ten years he achieved authority as an 
oriental scholar. Financial reasons, however, had obliged him to 
study law and he was called to the Bar in 1774. Two years later 
he was appointed a commissioner in bankruptcy and in the 
midst of his other occupations he found time to write an essay 
on the law of bailments, which was well considered in England 
and America. 
Judicature at Calcutta and was knighted. He thereupon began 
to study Sanskrit and planned a digest of Hindu and Mohammedan 
law. which he did not live to finish, though he wrote some 
valuable works dealing with the two systems. He died in 1791. 
He was the founder and, till his death, the president of the 
Bengal Asiatic Society. 

September 29.—On the 29th September, 1683, Sir Thomas 
Jones was appointed Chief Justice of the Common Pleas, after 
seven years’ service in the King’s Bench. He was dismissed 
from that office two and a half years later. In the troubled 
times in which he lived he steered a judicious course and his 
fortunes did not suffer either under the Commonwealth or under 
the Stuarts, though after the Whig Revolution of 1688 he suffered 
a short imprisonment by order of the House of Commons for a 
supposed breach of privilege involved in one of his judgments in 
the King’s Bench. Roger North described him as “a very 
reverend and learned judge, a gentleman and impartial, but, 


being of Welsh extraction, was apt to be warm, and when much 


offended showed his heats in a rubor of his countenance set ofl 
by his grey hairs but appeared in no other disorder, for he 
refrained himself in due bounds and temper and seldom or never 
broke the laws of gravity.” 

September 30.—On the 30th September, 1791, there was an 
extraordinary incident at the Sudbury Quarter Sessions. ‘* On 
an affair of an assault the jury not agreeing on their verdict 
about midnight broke open the door of the room in which they 
were inclosed and made off every man to his own house. Next 
morning they assembled but, being then no longer considered as 
the same jury, were dismissed by the court, who determined to 
apply to the Attorney-General for advice in a case sv 
unprecedented.” 

October 1.—On the Ist October, 1803, John MacIntosh, a 
carpenter, was tried in Dublin for high treason. He was deeply 
involved in Robert Emmet’s conspiracy and the preparations 
preceding the abortive rising. A house which he occupied in 
Patrick Street had been used as a storehouse for pikestaffs and 
a manufactory for gunpowder until an explosion disturbed his 


In 1783 he became judge of the Supreme Court of 
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activities. The fact that when the fire engines arrived he locked 
his door and begged them to go away again excited suspicions 
which a police raid confirmed. After that he was obliged to work 
on the project at another place. After the collapse of the rebellion 
he fled, being finally arrested at Arklow. After his conviction, 
Mr. Baron Daly passed sentence of death, observing that, from 
some revolutionary literature found at his house during the police 
raid, it appeared that he “entered into this business from 
speculative notions ; it appeared that he was a literate man and 
the reading he chose to resort to was of that species which would 
corrupt any man who yielded to it; but was most particularly 
fitted to corrupt men of inferior understanding who had just 
knowledge cnough to imbibe false principles but not sufficient 
firmness of intellect to guard against them.” 


CANNES AND LorD BRoUGHAM. 

Now that Cannes has been liberated it will be interesting to 
hear whether the statue of Lord Chancellor Brougham there has 
survived the German occupation. The verses beneath it ran— 

** Entre le jour et ’ombre il veut un peu d’espace ; 

I] veut loubli flottant sur la vague qui passe ; 

Il veut Vor du soleil dans son ciel obscurci, 

Voila pourquoi, debout, le doit montrant la terre, 

I] enlace au palmier la rose d’Angleterre .. . 
He built himself a house there, the Chateau Eleanor Louise, 
called after a beloved daughter whose death had caused him deep 
grief. On this estate he spent several months each year and his 
kindness and affability to all classes made him exceedingly 
popular with his neighbours. It is largely owing to him that the 
charms of Cannes became so well known, and his influence with 
King Louis Philippe obtained it a subsidy for the improvement 
of its harbour. During the revolution of 1848 which deprived 
that sovereign of his throne, Brougham was at Cannes, and when 
the Provisional Government summoned a National Assembly he 
offered himself as a candidate for the department of the Var in 
which his house was situated. He actually applied for French 
naturalisation and only renounced the idea when he found that 
this would entail a total abandonment of his English nationality. 
The London Press, when it learnt of the incident, scoffed 
unrestrainedly at the aspirations of ** Citoyen Brougham.” 








Review. 


Interpretation of Documents. By RoLAND Burrows, K.C., 
tecorder of Cambridge. 1913. Crown S8vo. pp. Ivi, 102 and 
(Index) 8. London: Butterworth & Co. (Publishers), Ltd. 
10s. 6d. net. : 
More than any legal text-book that has appeared for many 

years this remarkable and entirely praiseworthy work more than 
awuply fulfils the deseription of multum in parvo. One can only 
marvel at the learning of the author, who has compressed the 
erudition of over twelve hundred cases (judging from the case 
index) into just over one hundred printed pages. Its scope is vast, 
covering the interpretation of every possible kind of document. 
from statutes and wills to the simplest agreements. The author 
is modest when he says in the preface that the subject ‘is only 
dealt with in general outline.’ The outline is there for all to see, 
and the wood is not forgotten for the trees, but there is a generous 
profusion of detail which makes the book a handy and quick work 
of reference for practitioners as well as for students. Both the 
conception and execution of the idea embodied in this text-book 
merit admiration, 


Books Received. 

English Courts of Law. By Il. G. Hanpury, 
pp. (with Index) 192. London: Oxford 
3s. 6d. net. 

The Néw Education Act Explained. 
Solicitor of the Supreme Court. 
Blandford Press, Ltd. 1s. 6d. net. 

Burke’s Loose-leaf War Legislation. Edited by HAroLp Parrisn, 
of Lincoln’s Inn, Barrister-at-law. Courts Emergency Powers 
Practice, being the Courts Emergency Powers Part. By 
foBERT ScHLess, of Gray's Inn, Barrister-at-law. 1944, 
pp. xxiii, 191 and (Index) 26. London: Hamish Hamilton 
(Law Books), Ltd. 15s. net. 


D.C.L. 1944. 
University Press. 


By Ropert S. W. PoLLARD, 
1944. pp. 69. London: 








Obituary. 


Lorp Justice LUXMOORE., 
The Rt. Hon. Lord Justice Luxmoore, died on Monday, 25th 
September. An appreciation appears at p. $27 of this issue. 


Sir CHARLES FORTESCUE-BRICK DALE. 


and in 1900 became Registrar, the title being altered later to 
Chief Registrar. He retired in 1923. Ile served on numerous 
Departmental Committees, and wrote several legal works dealing 
with his special subjects. He received the honour of knighthood 
in 1911. 

PEARCE. 

of Chester-le-Street, Co. 
Ile was admitted 


Mr. E. J. 
Mr. Ernest John Pearee, solicitor, 
Durham, died recently, aged seventy-nine. 
in 1892. 
Mr. BE. L. SCOTT. 
Mr. Ernest Leopold Scott, barrister-at-law, died recently aged 
sixty-five. Ile was called by the Middle Temple in 1928, 





Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 22, Chancery Lane, W.C.2 and contain the 
name and address of the subscriber, and a stamped addressed envelope. 
Will—SkETTLEMENT—TENANT FOR LIFE ABSOLUTELY 

IF DYING (AS HE DID) WItHOUT ISSUE HIM SURVIVING-— 

Q. Land was settled by a will on A for life in such terms that 
counsel advised that if A should die (as in fact he did in 1914) 
without male issue him surviving, the estate would be an ordinary 
fee simple. A vesting deed was executed in favour of A in 1930, 
the trustees being A and his only child, B, a daughter. A, who 
has recently died, as indicated above, devised the estate to Bb, 
who is thus surviving trustee of the vesting deed and devisec. 
The property is now about to be sold. Who should sell and in 
what capacity and after completion of what documents, if any ? 
It is suggested that A’s executors might sell as personal 
representatives of the tenant for life or in their ordinary capacity. 

A. It is agreed that the (general) personal representatives of A 
can make a good title to a purchaser either in their capacity as 
the personal representatives of the deceased tenant for life with 
whose death the settlement ends (Re Bridgett and Hayes’ Contract 
[1928] Ch. 163; 71 Son. J. 910), or in their ordinary capacity, 
and in the latter case no deed of discharge (or other action) is 
needed as a preliminary (S.L.A., 1925, s. 18 (2), and the purchaser 
will have the protection of S.L.A., 1925, s. 5 


110 (5)). 
Will—SETTLEMENT—NO VESTING ASSENT 


ENTITLED 
SALE. 


LirE TENANT STILL 
ALIVE—SALE BY PERSONAL REPRESENTATIVES AS SUCH THOUGH 
TESTATOR DIED IN 1986. 

Q. By his will made in 1935 A appointed his children, X, Y 
and %, his executors and trustees and gave his real estate, 
consisting of one dwelling-house, to his wife, B, for life and 
thereafter upon trust for sale. A died in 1936. B does not wish 
to live in the house and no vesting assent has been made in her 
favour. Can X, Y and Z sell the property as_ personal 
representatives of A ? 

A. We certainly think that X, Y and Z can make a good title 
to a purchaser, who would not be concerned to see to the need 
for or the propriety of the sale (Ad. of E.A., 1925, s. 36 (8)). We 
think X, Y and Z%Z would be well advised to obtain their mother’s 
written consent to the sale. 





War Legislation. 
STATUTORY RULES AND ORDERS, 1944, 
Apparel and Textiles. The Household ‘Textiles 

facture and Supply) (No. 6) Directions, Sept. 14. 
Civilian Clothing. The Clothing (Restrictions) | Orders 

(Amendment) Order, Sept. 8. 

As one publication. 


E.P. 1059. (Manu- 
E.P. 1039. 


K.P. 1047-8, 


1047. Furniture (Contro! of Manufacture and Supply) No. 2 Order, 
Sept. 11. 
1048, Domestic Furniture (Utility Mark) No. 3° Directions, 


Sept. it; 

Lighting (Restrictions) (No. 3) (Northern 

Sept. 14, 

Lighting (Restrictions) (No. 3) Order, Sept. 13. 
Mental Nurses (Mmployment and Offences) 

Order, Sept. 13. 

National Health Insurance (Additional Benefits) Amend- 

ment Regulations, Sept. 12. 

National Health Insurance (Approved Societies) Amendment 
Regulations, Aug. 20. 

Supreme Court, England. 
Contentious Probate (Commissioners for 
Sept. 13. 

PROVISIONAL RULES AND ORDERS, 1944. 
Housing (England). The Housing Act (Form of Orders and Notices) 
Amendment Regulations, Sept. 2. 
BOARD OF TRADE. 
Companies Act, 1929. Company Law Amendment Committee (Chairman, 


E.P. 1064. Ireland) Order, 


E.P. 1062. 
E.R. 1080. Amendment 
No. 1072. 
No. 1042. 


Non- 
Rule 


Procedure. The 
Oaths) 


No. 1029/L.40. 








Sir Charles Fortescue-Brickdale, formerly Chief Registrar, 
Land Registry, died on Wednesday, 20th September, aged 
eighty-seven. He was educated at Westminster and Christ 


Church, Oxford, and was called by Lincoln’s Inn in 1883. In 
1894 he was appointed Assistant Registrar at the Land Registry, 








Cohen, J.). Minutes of Evidence. 22nd Day. July 7, L944. 


[Any of the above may be obtained from the Publishing Department, 
S.LS.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 
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Notes of Cases. 
COURT OF APPEAL. 
Bibby & Sons, Ltd. v. Inland Revenue Commissioners. 


Lord Greene, M.R., MacKinnon and Luxmoore, L.JJ. 
10th and 13th March and 2nd May, 1944. 
Revenue—Excess profits tar—Controlling interest of directors in company— 

Controlling interest necessary in order to claim statutory 10 per cent. instead 

of 8 per cent. of the increase of capital to be added to standard profits— 

Directors no controlling interest unless shares of certain directors held as 

trustees of settlement included in the number of shares giving control— 

Distinction between active trustees and bare trustees—NShares of active 

trustees capable of qualifying them for control—Finance (No. 2) Act, 1939 

(2 & 3 Geo. 6, c. 109), s. 13 (3) (9). 

Appeal from the judgment of Macnaghten, J. 

This was an appeal by B, Ltd., from the decision of Macnaghten, J., 
that the directors of the company had not a controlling interest therein 
within the meaning of s. 13 (9) of the Finance (No. 2) Act, 1939. The 
proviso to s. 13 (3) of the Act provides “ . if the average amount of the 
capital employed in the trade or business in any chargeable accounting 
period is greater or less than the average amount employed therein in the 
standard period, the standard profits for a full year shall in relation to 
that chargeable accounting period, be increased, or, as the case may be, 
decreased by the statutory percentage of the increase or decrease in the 
average amount of the capital employed...” By s. 13 (9), “the 
expression ‘statutory percentage ” means—(a) in relation to a trade or 
business carried on by a body corporate (other than a company the directors 
whereof have a controlling interest therein), 8 per cent.; (4) in relation to 
a trade or business not so carried on 10 per cent.” The average capital 
employed by the company during the chargeable accounting period was 
greater than the average amount thereof in the standard period, and 
therefore the company was entitled under s. 13 (3) to add the statutory 
percentage defined in s. 13 (9) to the standard profits of a full year. The 
question was whether the directors had a controlling interest within the 
meaning of s. 13 (9) so as to qualify the company for the statutory per- 
centage of 10 per cent. Some of the directors held beneficially 209,332 of 
the 500,000 ordinary shares of the company, but three of the directors 
held as trustees of a marriage settlement 57,500 other ordinary shares and 
they were contingently entitled thereto beneficially on certain events 
happening. As the 209,332 shares by themselves were less than 50 per cent. 
of the total number of ordinary shares, but when added to the 57,500 shares 
produced a number of shares which was more than 50 per cent. of the total 
number of ordinary shares, it followed that the holding of the 209,332 
shares only did not give control, but if the holding of the 57,500 shares 
could be taken into account to qualify for control, then the aggregate 
holding of the two lots of shares would give control and, therefore, entitle 
the company to the 10 per cent. statutory percentage. The Crown con- 
tended, and Macnaghten, J., accepted the contention, that as the 57,500 
shares were held by the directors only as trustees and not beneficially, 
their holding thereof for the purposes of giving control over the company 
had not the effect of causing the total number of shares held by the directors 
to be more than 50 per cent. of the ordinary shares, and therefore the 
directors had not the necessary control of the company. The company 
appealed. 

Lorp GREENE, M.R., in giving the judgment of the court, said that 
apart from the case of a bare trustee there was no halfway house between 
an interpretation which limited the expression ~ controlling interest ’’ to 
the case of beneficial ownership on the one hand, and one which included 
ownership by trustees, whether or not they had any beneficial interest, 
on the other hand, and the position would in neither case be altered by the 
existence of the contingent beneficial interests. In the opinion of the court 
the latter interpretation was the correct one, and, subject to the case of a 
bare trustee, who was bound to vote in accordance with the directions of 
his beneficiary, the court could find nothing in the language of subs. (9) 
which pointed to an intended distinction between a beneficial interest and 
an interest held by a trustee; a trustee in whom shares were vested in 
such circumstances that he had the usual discretion to vote as he thought 
fit in the interest of the beneficiaries as a whole, was a person, who, if he 
held more than half the voting power, was properly and naturally described 
as a person who had a controlling interest in the company. It followed 
that the directors between them had a controlling interest in the company 
within the meaning of s. 13 (9), and the appeal would be allowed. . 

CounseL: J. Millard Tucker, K.C., J. S. Scrimgeour and Terence 
Donovan ; the Solicitor-General (Sir David Maxwell Fyfe, K.C.), J. H. Stamp 
and Rk. P. Hills. 

Soricitors : Layton & Co. ; Solicitor of Inland Revenue. 

{Reported by J. H. G. BULLER, Barrister-at-Law.] 


Inland Revenue Commissioners +. Terence Byron, Ltd. 
Scott, Goddard and du Pareq, L.JJ. 21st April, 4th May, 1944. 
Revenue—Excess profits tar—Cinema theatre business —Destruction of a 

theatre by enemy action during chargeable accounting period —Whether 
destruction of theatre caused decrease of company’s capital ¢ mployed in the 
business within statutory meaning—Claim of Crown that capital had been 
decreased as from the date of destruction to extent of cost of the theatre and 
that, therefore, the standard profits would have to be decreased hy the statutory 
percentage of the proportionate decrease in capital 
Finance (No. 2) Act, 1939 (2 & 3 Geo. 6, ¢. 109), ss. 
Pt. 17, 1 (1). 


Appeal of the Crown from the judgment of Macnaghten, J. 


Claim of Crown reje cled 
3 (3), 14 (2), Sched. VII, 


{ 





This was an appeal by the Crown against the decision of Macnaghten, J., 
confirming the decision of the Special Commissioners that the capital of the 
company had not been decreased by reason of the destruction during the 
chargeable accounting period by enemy action of one of their theatres 
which they used in their business of cinema theatre proprietors. By the 
proviso to s. 13 (3), Finance (No. 2) Act, 1939: * . if the average 
amount of the capital employed in the trade or business in any chargeable 
accounting period is greater or less than the average amount of the capital 
employed therein in the standard period, the standard profits for a full 
year shall in relation to that chargeable accounting period, be increased, or, 
as the case may be, decreased, by the statutory percentage of the increase 
or decrease in the average amount of the capital employed in the trade or 
business.”’ By subs. (9) the ‘‘ statutory percentage ”’ in relation to any 
decrease of capital ** shall be in all cases 6 per cent.’’ It is provided by s. 14 (2), 
that the average amount of capital employed in a trade or business in eivher 
accounting period shall be computed in accordance with Pt. II of Sched. VII 
thereto. By para. 1 (1) of Pt. IL of Sched. VIL the amount of capital 
employed in a trade or business, so far as it does not consist of money, 
shall be taken to be —** (a) so far as it consists of assets acquired by purchase 
on or after the commencement of the trade or business, the price at which 
those assets were acquired subject to the deductions hereafter specified.” 
It followed that as the destroyed theatre was purchased by the company 
after the commencement of its business for the sum of £12,280, if the 
destruction meant the decrease of the capital of the company to the extent 
of the value of the theatre, it meant for the purposes of s. 13 a decrease in 
its capital to the extent of £12,280 subject to the deductions mentioned in 
Pt. IL of Sched. VIL. The Crown contended that the adjustment provided 
by s. 13 (3) (proviso) should be made as from the date of the destruction, 
as the destruction meant the reduction of the company’s capital as from 
the date of such destruction during the chargeable accounting period to 
the extent of £12,280, less any allowable deductions, and, in effect, what 
the Crown claimed was that the standard profits of the company for a full 
year of the standard period should be reduced by 6 per cent. of such part of 
£12,280 (less any allowable deductions) as was proportionate to that period 
of the chargeable accounting period which remained after the date of the 
destruction of the theatre during the chargeable accounting period. On 
the other hand, the company contended that, notwithstanding the destruc- 
tion ofthe building, the property remained an asset and that in the computa- 
tion of their capital, the full amount of the £12,280 should be included for the 
whole of the chargeable accounting period, for there was nothing in Pt. II 
of Sched. VII which required the exclusion from capital computation of 
the values of assets which had become unproductive by reason of damage, 
and, in the alternative, they contended that even if the destruction in itself 
would mean a loss of capital, nevertheless, as the company had a valid 
claim under the War Damage Act, 1941, to recover the whole of the £12,280, 
there would, in effect, be no reduction of capital. Macnaghten, J., con- 
firmed the decision of the Special Commissioners that the theatre remaincd 
an asset which must be included in the capital computation for excess 
profits tax purposes as if the destruction had not occurred. The Crown 
appealed. 

The judgment of pu Parca, L.J., was at the request of the other lords 
justice delivered first. He said that the company had not withdrawn from 
use in their business any of the capital which was invested in the standard 
period. It was true that the value of the theatre as a money-making 
instrument had for the time disappeared, but there was nothing in the 
1939 Act to suggest that the capital must be gainfully employed in the 
business during the chargeable accounting period. If the company had of 
their own volition demolished the theatre with a view to building a more 
modern one, it could not have been said that until the moment arrived 
when the new theatre was completed, the capital employed in the business 
must be taken to have decreased by the value of the old theatre, and as it 
was the intention of the company to rebuild the theatre, the fact that the 
destruction was the work of the King’s enemies and not of the company 
themselves did not distinguish the present case from that hypothetical case. 
The appeal would therefore be dismissed. 

Scorr and Gopparp, L.JJ., concurred. Appeal dismissed. 

CounseL: The Attorney-General (Sir Donald Somervell, K.C.), and 
R. P. Hills ; Heyworth Talbot. 

Soxicrrors : Solicitor of Inland Revenue ; Nordon & Co. 

(Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 


Young v. Bristol Aeroplane Co., Ltd. 
Lord Greene. M.R., and Scott, MacKinnon, Luxmoore, Goddard and 
du Pareq, L.JJ. 28th July, 1944. 

Master and servant—Workmen’s compensation—Acceptance of compensation 
—Whether election barring remedy for damages for negligence—Practice 
and procedure—How far Court of Appeal bound by its own decisions. 
Appeal from a decision of Mr. Neville J. Laski, K.C., sitting as 

Commissioner of Assize. 

The plaintiff had sued the defendants for a breach of statutory duty in 
failing to fence dangerous machinery in accordance with the Factory Act, 
1937. The learned commissioner dismissed the action on the ground that 
the plaintiff had claimed and received workmen’s compensation in respect 
of his injuries and was debarred from recovering damages by reason of 
having thereby exercised his election under s. 29 (1) of the Workmen's 
Compensation Act, 1925, It was not shown that the plaintiff was ever 
aware of his common law rights, but he had been handed a pay sheet with 
the heading “ Receipts for weekly payment made under Workmen's 
Compensation Acts to W. Young by Messrs. Bristol Aeroplane Co., Ltd.” 
The learned commissioner found as a fact that he read it, and understood 
it. He signed a receipt for four weeks’ workmen’s compensation on the 
pay sheet. Thereafter, he was paid workmen’s compensation week after 
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week and signed similar receipts therefor. A total of £45 10s. was paid 
to him. The learned commissioner held (1) that the plaintiff did not make 
a claim for workmen’s compensation, (2) could not be said to have exercised 
the option given by s. 29 (1), since he did not know of his right to elect, 
and (3) received the payments made to him as compensation under the 
Workmen’s Compensation Act and the payments were made to him as 
such. The third of these findings, the learned commissioner held, was fatal 
to the claim, having regard to the Court of Appeal decisions in Perkins v. 
Hugh Stevenson d& Sons, Ltd. [1940] 1 K.B. 56, and Selwood v. Townley 
Coal & Fireclay Co., Ltd. [1940] 1 K.B. 180. 

Lorp GREENE, M.R., delivered the judgment of the court and said that 
in holding himself bound by the above two Court of Appeal decisions the 
learned commissioner was clearly right. His lordship referred to Unsworth 
v. Elder Dempster Lines, Ltd. [1940] 1 K.B. 658, and said that the validity 
of the decision in Perkins case was not thereby affected. He also referred 
to Kinneil Cannel & Coking Coal Co. v. Sneddon [1931] A.C. 575, cited in 
Perkins case and to the opinion expressed by Lord Patrick in Brown v. 
William Hamilton & Co., Ltd. (1944), Se. L.T., p. 282, and said that never- 
theless the Court of Appeal was bound to follow its own decisions, even if 
they were inclined to accept Lord Patrick’s criticism of the English decisions. 
His lordship referred to Produce Brokers Co. v. Olympia Oil & Cake Co., 
114 L.T. Rep. 94, per Buckley, L.J.; Velasquez, Ltd. v. Inland Revenue 
Commissioners [1914] 3 K.B. 458, per Lord Cozens-Hardy, M.R.; and 
Perrin v. Morgan [1943] A.C. 399, per Viscount Simon, L.C., and said 
that neither in the statute nor in decided cases was there any suggestion 
that the powers of the Court of Appeal sitting with six or more members 
were greater than those of the court sitting as a division with three members. 
A previous decision was beyond question open to examination where there 
was a conflicting decision, or a later decision of the House of Lords, which 
while not expressly overruling the previous decision, made it impossible 
for the previous decision to stand. His lordship then referred to Newsholme 
Bros. v. Road Transport & General Insurance Co. [1929] 2 K.B. 356; In re 
Shoesmith [1938] 2 K.B. 637; Kelly & Co. v. Kelland, 20 Q.B.D. 569; 
Wynne-Finch v. Chaytor [1903] 2 Ch. 475 ; Ex parte Stanford, 17 Q.B.D. 259 ; 
Roberts v. Roberts, 13 Q.B.D. 794; Daglish v. Barton [1900] 1 Q.B. 284; 
Mills vy. Jennings, 13 Ch. D. 639; and Lancaster Motor Co. (London) v. 
Bremith, Ltd. [1941] 1 K.B. 675. He said that the last-mentioned case 
was one where the earlier decision was given per incuriam, a case of the 
rarest occurrence. On a careful examination of the whole matter, the 
court had come to the clear conclusion that it was bound to follow previous 
decisions of its own as well as those of courts of co-ordinate jurisdiction. 
His lordship repeated the exceptions set out above and added the case in 
which the court was satisfied that the decision was given per incuriam, and 
said that the appeal was dismissed. 

CounsEL: Gilbert Paull, K.C.; Henry Burton; G. J. Lynskey, K.C., 
W. Matabele Davies. 

Soticirors: W. H. Thompson; Gregory, Rowcliffe & Co., agents for 
John Taylor & Co., Manchester. 

(Reported by MAURICH SHARE, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION. 
Roberts (I.T.) v. Barter. Same v. Williamson. 
Macnaghten, J. 24th May, 1944. 

Revenue—Income tax—Sched. B assessment—Watercress beds—Whether 
watercress beds constituted lands occupied as gardens for the sale of produce 
within statutory meaning—Occupier of watercress beds also occupying 
ordinary farm land—Whether separately assessable in respect of watercress 
beds—Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), Sched. B, r. 8. 

Cases stated by the General Commissioners for Salisbury. 

In the first case the Crown appealed from the decision of the General 
Commissioners that B should not be assessed to tax under r. 8 of Sched. B 
in respect of the profits derived from eight acres of watercress beds occupied 
and cultivated by him. Rule 8 of Sched. B provides as follows: ‘‘ The 
profits arising from lands occupied as nurseries or gardens for the sale of 
produce ... shall be estimated according to the provisions and rules 
applicable to Sched. D, but shall be assessed and charged under this schedule 
as profits arising from the occupation of lands. The evidence disclosed that 
B spent from £60 to £80 per acre per annum in labour for the watercress 
beds, whereas the cost of labour for ordinary arable land in the district 
was usually only from £4 to £5 per acre per annum. The General Com- 
missioners held that the watercress beds could not be classed either as 
nurseries or gardens, and therefore B was not assessable under r. 8 of 
Sched. B, but was merely assessable in respect of the beds under r. 1 of 
Sched. B just in the same way as he would be assessable in respect of 
ordinary farm land. In the second case W occupied and cultivated both 
watercress beds and ordinary farm land, namely, 14 acres of the former 
and 1,000 acres of the latter, and the questions were not only whether he 
should be taxed under r. 8 of Sched. B in respect of the watercress beds, 
but also whether he should be taxed separately in respect of the occupation 
and cultivation of the watercress beds as a separate undertaking from that 
of the occupation and cultivation of the ordinary farm land. The General 
Commissioners not only held that W was not assessable under r. 8 of 
Sched. B in respect of the watercress beds, but also that the watercress beds 
could not be assessed separately from the other land. In both cases the 
Crown appealed. 

MacnaGnaten, J., said that the General Commissioners had erred as a 
matter of law in their interpretation of r. 8, for the particular watercress 
beds had all the characteristic features of a garden in accordance with the 
definition given by the House of Lords in the case of Bomford v. Osborne 
[1942] A.C. 14. As regarded the question of the separability of the two 
undertakings carried out by W, the decision in Bomford v. Osborne, supra, 
clearly indicated that there might be cases where the separation for the 





purposes of assessment of the whole farm into two parts might arise, and 
if ever there could be a case in which it was proper to split the farm into 
that part which was to be used for the purposes of husbandry and that 
part which was used as a market garden this was such a case. The appeals 
in both cases would therefore be allowed. 

CounsEL: The Solicitor-General (Sir Maxwell Fyfe, K.C.) and R. P. Hills. 
F. Grant, K.C., and John Clements. 

Soxicrrors: Solicitor of Inland Revenue ; R. L. Mason. 

(Reported by J. H. G. BULLER, Esq., Barrister-at-Law.] 


Rules and Orders. 


1944, No. 1084/L.41. 
INFERIOR COURT, ENGLAND—PROCEDURE. 
Mayor’s AND City oF Lonpon Court. 

Tue Mayor’s anp Crry oF Lonpon Court (ORIGINAL ACTIONS) (CON- 
SOLIDATION) Ruuzs, 1944, DATED JULY, 21, 1944, MADE IN PURSUANCE 
OF THE Mayor’s Court oF LoNDON PROCEDURE ACT, 1857 (20 & 21 
VIcT. Cc. CLVU), THE MAyor’s AND City oF Lonvon Court Act, 1920 
(10 & 11 Geo. 5, c. CXXXIV), THE SUPREME CouRT OF JUDICATURE 
(ConsoLIDATION) Act, 1925 (15 & 16 Geo. 5, c. 49), AND THE ADMINIS- 
TRATION OF JUSTICE (EMERGENCY Provisions) Act, 1939 (2 & 3 GEO. 6, 
c. 78). 








ORDER I. 
INTERPRETATION. 
In these Rules :— 

The expressions ‘* Original Action’’ and “ Original Mayor’s Court 
Action ’”’ mean any cause or proceeding in the Mayor’s and City of London 
Court which could not previously to the commencement of the Mayor’s 
and City of London Court Act, 1920, have been brought in the City of 
London Court, but which could have been brought in the Mayor’s Court 
(as to which see the First Schedule hereto). 

The expression ‘‘ Court’? means the Mayor’s and City of London Court. 

The expression ‘‘ Action ’’ includes any cause, proceeding or suit. 

The expression *‘ Court or a Judge ”’ or ““ Judge ”’ includes a Registrar. 

ORDER II. 
COMMENCEMENT AND FORM OF PROCEEDINGS. 

1. In an Original Mayor’s Court Action, if a summons is issued by any 
party for an Order for directions in pursuance of Section 8 of the Mayor’s 
and City of London Court Act, 1920 (10 & 11 Geo. V. Cap. CXX XIV), the 
terms of which, so far as material, are set out in the Second Schedule hereto, 
from the making of an Order on such summons the rules, forms and practice 
for the time being in force in the Supreme Court (except in so far as they 
are contained in or relate to the rules referred to in the Third Schedule 
hereto) and any amendments of and substitution for such rules shall apply 
in so far as may be practicable and subject to such variations as the circum- 
stances may require in lieu of the rules, forms and practice in use in Original 
Mayor’s Court Actions prior to the date on which these rules come into 
force. 

2. In particular, the following variations shall be made in the Rules of the 
Supreme Court when applied to an Original Mayor’s Court Action :— 

For the expressions “‘ writ ’’ (or ‘‘ writ of summons ”’’) “‘ High Court ”’ 
‘King’s Bench Division’’ or ‘‘Chancery Division’? and “‘ Central 
Office ’’ shall be substituted the words “ plaint ’’ “‘ Mayor’s and City of 
London Court ”’ and “‘ Office of the Mayor’s and City of London Court ”’ 
respectively when necessary. 

3. If no summons for directions is issued or if no order is made on the 
hearing of such summons the action shall proceed’as if it were not an 
Original action subject to the provisions of Order IV, rule 2 hereof, as to 
fees and costs. 

4. All Original Mayor’s Court Actions shall as heretofore be commenced 
by Plaint and shall, save as is by these Rules provided, be governed as 
to procedure, fees and costs by the Statutes and Rules for the time being 
applicable to County Courts so far as they do not conflict with the Mayor’s 
and City of London Court Act, 1920. 

ORDER III. 
SUMMONS FOR DIRECTIONS OR SUMMARY JUDGMENT. 

1. Any party to an Original Mayor’s Court Action may, within 4 days 
after the Defendant has given notice that he intends to dispute the Plaintiff’s 
claim or set up a counterclaim, or has failed within the time allowed by 
the Summons to give such notice or admit the claim, or within such further 
time as the Court or a Judge thereof may direct, take out a summons for 
directions to be returnable in 4 days. 

2. Upon the hearing of such summons, the Court or a Judge thereof 
shall, so far as practicable, make such order as may be just with respect 
to all proceedings to be taken in the action and as to the costs thereof. 

3. In an Original Mayor’s Court Action in which the cause of action 
set out in the particulars of claim comes within the terms of Order IIT, 
rule 6 of the Supreme Court Rules, the Plaintiff by such summons for 
directions may, on affidavit as required by Order XIV rule | of the Supreme 
Court Rules, apply to enter judgment for such remedy or relief as upon 
the particulars of claim he may be entitled to and in the alternative, for 
directions. 

The Judge thereupon may make any Order which might be made upon a 
Summons under Order XIV in the High Court, or no Order as may be 
just in the circumstances. 

4. If the Defendant succeeds in establishing a plea to the jurisdiction 
of the Court, the Court or a Judge shall have power to make an order 
allowing him his costs, notwithstanding that the Court has no power to 
hear the action on its merits. 
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5. Where a judgment in an Original Mayor’s Court Action is removed 
into the High Court, before execution is issued an affidavit shall be filed 
as heretofore verifying the judgment or order and that the same remains 
unreversed and unsatisfied. 

6. In any Original Mayor’s Court Action in which an Order has been 
made on a summons for directions, the Mayor’s and City of London Court 
Funds Rules for the time being in force shall apply. Payments into Court 
and Court fees shall be paid in cash into the Office of the Mayor’s and City 
of London Court. 

7. Affidavits to be used in an Original Mayor’s Court Action may be 
sworn before any of the persons mentioned in section 84 of the County 
Courts Act, 1934. 

ORDER IV. 
FEES AND COSTS. 

1. If an order is made on such summons for directions or for judgment 
the fees and costs chargeable and allowed by the Court in lieu of those 
formerly in use in proceedings in Original Mayor’s Court Actions shall on 
and after the making of such order be those chargeable and allowed in the 
Supreme Court. 

2. If in an original action no summons for directions is issued or no 
order is made on such summons the action shall proceed as if it were not 
an original action except that on any taxation of costs in respect thereof 
the Registrar shall not in taxing items for ‘* instructions for brief,’’ ‘‘ fees 
to Counsel,’ ~ allowances to and qualifying fees for witnesses ’’ and 
* preparation of plans” be limited by the scale of costs applicable, but 
shall allow such sum or sums in respect thereof as he considers reasonable, 
unless the Judge otherwise orders. 

ORDER V. 

1. On all summonses or applications at chambers under any of these 
orders and rules, a Registrar shall have all the powers and authorities which 
a Master of the Supreme Court has in like proceedings in the High Court 
subject to appeal to a Judge of the Court. 

2. The Mayor’s Court of London Rules, dated May 7, 1890,* as amended 
by Provisional Rules, dated October 11, 1918, and March 15, 1920, and the 
Mayor’s and City of London Court Rules (Solicitors’ Remuneration), 1944,t 
the Mayor’s Court of London Rules, 1892,$ the Mayor’s Court of London 
Rules, 1998,$ and the Mayor’s and City of London Court Rules, 1921, 
are hereby annulled so far as any cause or proceeding commenced on or 
after the Ist day of October, 1944, is concerned. 

3. These rules may be cited as the Mayor’s and City of London Court 
(Original Actions) Rules, 1944, and shall come into operation on the Ist day 
of October, 1944. 

Signed by me this 2Ist day of July, 1944. Gerald Dodson, 

Recorder. 

Approved by the Authority for the time being empowered to make 

Rules for the Supreme Court. 
Schuate r. 
Secretary. 
SCHEDULE I. 

Prior to the commencement of the Mayor’s and City of London Court 
Act, i.e. Ist January, 1921, the Mayor’s Court had jurisdiction in all actions 
and matters, however large the amount in dispute, both in equity and at 
common law (except replevin) which was concurrent with the jurisdiction 
of the High Court. 

This jurisdiction was limited to claims in which the whole cause of action 
arose within the City. 

The following is a list of Actions which come within the definition of 
** Original Mayor’s Court Actions’ provided that no material part of the 
cause of action arises outside the City. The references in the second 
column are to the sections of the County Court Acts as a result of which 
such Actions could not have been brought in the City of London Court 
prior to the Ist January, 1921. 

(a) All actions on contract or tort where 
the claim is over £100 and also actions for 
any amount, however small or large, for | 
libel, slander, seduction, breach of promise 
of marriage, or in which the title to any 
toll, fair, market or franchise is in question. 

(b) Actions of ejectment or for the 
recovery of land where the value of the | 


land or the rent exceeds £100 per annum. | 


County Courts Act, 1888, 
sections 56, 57, 58 and 60, 
and County Courts Act, 
1903, section 3. 


{County Courts Act, 1888, 
sections 59, 138 and 139, 
and County Courts Act, 
1903, section 3. 

(c) Proceedings in equity where the ) 

amount or the value involved exceeds |County Courts Act, 1888, 

£500, or the subject matter is not within | section 67. 

section 67. 

SCHEDULE II. 

All causes and proceedings in the Court shall be commenced by plaint 
but in the case of any cause or proceeding which could not previously to 
the commencement of this Act have been brought in the City of London 
Court but which could have been brought in the Mayor’s Court any party 
to such cause or proceeding may in manner prescribed by rules to be made 
under section 45 of the Mayor’s Court of London Procedure Act, 1857, 
apply by summons for directions as to the subsequent procedure to be 
adopted, and provision shall be made by rules under the said section for 
adopting in regard to any such cause or proceeding subject to any modifica- 
tions contained in the rules the procedure of the Supreme Court in lieu 
of the procedure which at the date of the commencement of this Act was 
in use in the Mayor’s Court. 





S.R. & O. Rev. 1904, VI., Inferior Court, E., p. 95. 
. & O.. 1944 No. 567. 

& O. Rev. 1904, VI., Inferior Court, E., p. 107. 
& O. 1908 (No. 87), p. 1006. 

& O. 1920 (No. 2382) I., p. 949. 
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SCHEDULE III. 

The following Rules of the Supreme Court have no application to 
proceedings in the Mayor’s and City of London Court in Original Actions :— 

All Rules or parts of Rules in so far as they relate to Probate (including 
Administration of deceased’s estates) Divorce, Admiralty, Bankruptcy and 
Revenue matters, as the Mayor’s Court did not have jurisdiction in these. 

And in addition all Rules or parts of Rules in so far as they relate to 
Originating Summonses, as, owing to the wording of Section 8 of the Mayor's 
and City of London Court Act, 1920, such proceedings would have to he 
commenced by plaint. 

And also the following :— 





Orders. Rules. 





I to VI Se 
VIII to XIII 
XIV 


*All 

*All 

*2. (As to O.XIV and O.III Rule 6 see 
O.1IT Rules 1 & 3 of above Original 
Actions Rules) 

a +22 to 31H 

XIX se ie «os | *S 

& a = 3 o- | *AH 

XXI sy a _. | me 

XXII +11, 12, 13, 14 (5) to (8), (12) 17 & 18 

XXVII *1 to 12, 16 (1) & (2) 

XXX 1 & 2 (See Order III, Rules 1 & 2 of the 
above Original Actions Rules) and 7 & & 

+All 

TIA, 8, 10, LOA, 18, 22B & C, 23 to 27, 29, 
384A, 35, 41, 42, 44,45 to 47D & STA 

 & of | . .. 76, 6A, B & C, 27A & B, 34B & 39 to 60 

RA VEEL 4. ma .. | T4 (See O.3 R.7 of the above Original 

Actions Rules) & 30 


XXXV 
XXXVI 


XXXVIUIB 5 -» | t4 
XLIA & B +All 
XLII T24A & B, & 35 
XLVI +All 
XLIX +1 to7 
L ee *- a o» | wee 
“oe “A on oo | TBA 
LIILA to E +All 
LIV .. ae si .. | TIIA & B, 12A to E, & 13 
LIVB to L ae .. | TAll 
+2 (6), (7), (8), (10), (11), ( 
9A, B & C, 13, 14, 144 & 
& 76 
+All 
tAll 
+All 
+All 
+1 to 6, 9 to 14, 21, 23, 25, 26 & 27 


12) & (16), 44, 
I 


3, LSA, 25, 26 








* These Rules relate to proceedings before the making of an Order on the Summons 
for Directions during which time the proceedings are governed by County Court Rules 
or Rules 1 & 3 of Order III of the Original Actions Rules. : 

+ These Rules are not applicable to proceedings in Original Actions in the Mayor's 
and City of London Court. , 

t These Rules relate to proceedings on Appeal to the High Court. 








Notes and News. 


Honours and Appointments. 

The Board of Trade have appointed Mr. A. Harotp Warp, 0.B.E., 
Inspector-General in Bankruptcy, to be also Official Receiver for the 
District of the Reading, Banbury, Newbury, Oxford and Windsor County 
Courts with effect from the Ist October, 1944, in the place of Mr. J. B. 
Simmons, retired. 

Mr. W. E. J. McDonvyeExt, Assistant City Solicitor to the Corporation of 
London, has been appointed Prosecuting Solicitor to the Director of Public 
Prosecutions. Mr. McDonnell was admitted in 1921. 

The War Damage Commission has made the following appointments :— 

Mr. R. G. TownEND, Regional Manager, Region 2 (Leeds), to be Regional 
Manager, Region 5a (N.W. London, Acton), in succession to Mr. 8. H. 
de Ville, who has resigned ; and Mr, A. H. W. Apsort, Assistant Regional 
Manager, Region 10 (Manchester), to be Regional Manager at Leeds. The 
appointments take effect from Ist October. 


In the list of applications for the freedom which came before the Court 
of Aldermen recently were the names of twenty-two solicitors who are the 
first Liverymen of the new City of London Solicitors’ Company. In addition 
six solicitors who are already free asked to be recorded in the new Guild. 
The Court approved the applications. 

Claims for war damage to personal and household goods should ordinarily 
be made within thirty days of the damage, but it is realised that there 
may in some cases be difficulty at present in complying strictly with this 
requirement. If, in such cases, the claim is received within three months 
of the damage, no separate application for extension of time is necessary. 
The claimant should, however, state the reason for the delay either on the 
claim form or in an accompanying letter. 

















